
This article, 
submitted on 
behalf of the 
FDLA Government 
Law Committee, 
discusses some of 
the issues that arise 
when an attempt 
to conduct public 
business collides 
with a citizen’s 
exercise of his or her 
First Amendment 
rights. The article 
focuses on a recent 
Supreme Court 
decision that may 
erode some of the 
authority of local 
officials to remove 
or even prosecute 
individuals who 
interrupt a public 
meeting.
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Every community has them:  
outspoken critics of local government .  
Whether labeled as activists, gadflies, 
pests, irritants (or worse), these individ-
uals are openly critical of every action 
taken by local elected officials.  As 
Justice Kagan acknowledged during a 
recent oral argument, “[I]n a local govern-
ment, there are people who become real 
sort of pains to local officials, and local 
officials want to retaliate against them, 
for all the various things they say…I’m 
sure there’s one in every town .”1  While 
local officials have previously had some 
(limited) power to enforce regulations 
to maintain order during their meetings, 
the Supreme Court’s recent decision in 
Lozman v. City of Riviera Beach, Florida2 
has eroded that power by demonstrating 
the repercussions and potential legal 
liability that can result from efforts to 
maintain order .

The question before the Court in 
Lozman was whether the majority rule 
that probable cause is an absolute bar 
to a First Amendment claim based on 
retaliatory arrest — followed by the Sec-
ond, Fourth, Fifth, Eighth and Eleventh 
Circuits —  should continue to be the 
law of the land .  This article addresses 
the facts leading to Mr . Lozman’s arrest, 
the path the case took to the Supreme 
Court, arguments made for and against 
upholding the “absolute-bar” rule, the 
Court’s decision, and the effect of that 
decision on local governments .

Lozman’s Arrest

Lozman stems from the 2006 
arrest of resident Fane Lozman during 

a meeting of the City Council of Riviera 
Beach .  Beginning in 2006, the City of 
Riviera Beach sought to revitalize its wa-
terfront though a redevelopment plan that 
used eminent domain .3  Mr . Lozman, who 
resides in a floating home in the Riviera 
Beach Marina, adamantly opposed this 
plan and became an outspoken critic of 
the redevelopment plan, attending City 
Council meetings where he was critical of 
the Mayor and the Council .

When the Florida Legislature passed 
a bill to prohibit the use of eminent do-
main for private development, the City 
sought to pass the redevelopment plan 
before the law went into effect .4  On the 
day before the Governor was scheduled 
to sign the bill into law, the City held a 
special emergency meeting approving the 
redevelopment plan .  In June of 2006, Mr . 
Lozman filed a lawsuit against the City 
seeking to invalidate the City’s approval of 
the redevelopment plan as in violation of 
Florida’s Sunshine Law, claiming that the 
meeting was convened without sufficient 
notice to the public .

Approximately three weeks after Mr . 
Lozman filed suit, the City Council con-
ducted a closed executive session, other-
wise known as a shade meeting, in order 
to discuss Mr . Lozman’s suit .  During this 
meeting, Councilwoman Elizabeth Wade 
suggested the use of intimidation tactics 
against Mr . Lozman .  Her statements 
were followed up by another councilper-
son who said “I think what Ms . Wade says 
is right .  We do have to beat this thing, 
and whatever it takes, I think we should 
do it .”5

On November 15, 2006, Mr . Lozman 
appeared at a Riviera Beach City Coun-
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cil Meeting, where he was granted 
permission by the Council to speak 
during the “non-agenda” public com-
ments portion of the meeting .  While 
at the podium, Mr . Lozman said, “As 
is typical, the Mayor and [another 
Councilperson] aren’t here during my 
comments .  The U .S . Attorney’s Of-
fice has arrested the second corrupt 
local politician…former Palm Beach 
County Commissioner Tony Masi-
lotti .”  The following exchange then 
occurred between Councilwoman 
Wade and Mr . Lozman:

Wade: You will not stand up  
 and go through that  
 kind of…
Lozman:  Yes, I will .
Wade:  No, you won’t .

  Mr . Lozman continued and 
Wade summoned an officer who was 
providing security at the meeting .  

When the officer approached Mr. 
Lozman he began speaking more 
loudly, saying “I am informing the cit-
izens that two County Commission-
ers…”  The officer asked Mr. Lozman 
“Will you walk outside with me?  I 
need to talk to you .”  Mr . Lozman 
then said, “I’m not finished,” and con-
tinued speaking.  The officer advised 
Mr . Lozman that he was going to be 
arrested if he did not walk outside .  
Mr . Lozman responded, “Excuse 
me?  I’m not walking outside, I 
haven’t finished my comments.”  
Councilwoman Wade urged the offi-
cer to “carry him out,” at which time, 
the officer approached Mr. Lozman 
and handcuffed him .  Mr . Lozman 
yelled, “Why am I being arrested!  
I have a First Amendment right!”  
Wade responded “If you go out, 
you won’t be arrested .”  The entire 
incident was captured on videotape .6  
Mr . Lozman was removed from the 
meeting and charged with disorderly 
conduct and resisting arrest with-
out violence .7  The State Attorney’s 
Office declined to prosecute.

Lozman then brought a § 1983 
action against the City in the United 
States District Court for the South-
ern District of Florida, claiming that 
the City retaliated against him by 
falsely arresting him in violation of 

the First Amendment and unreason-
ably seized him in violation of the 
Fourth Amendment .  Mr . Lozman 
also brought a claim for common-law 
false arrest .

The district court denied the 
City’s motion for summary judgment 
and the case proceeded to trial, with 
Mr . Lozman proceeding pro se .  The 
jury returned a verdict in favor of the 
City on all counts .

Appeal to the Eleventh Circuit

 Mr . Lozman, now represented 
by counsel, appealed to the Eleventh 
Circuit . The appeal challenged the 
jury’s finding that probable cause ex-
isted for his arrest for the offense of 
disturbing a lawful assembly as well 
as two instructions the district court 
gave the jury .8  The Eleventh Circuit 
affirmed as to all issues.

Lozman first claimed that the 
district court erred in denying his 
motion for new trial because the 
jury found that there was probable 
cause for his arrest for the offense 
of Disturbing a Lawful Assembly .9  
Notably, disturbing a lawful assembly 
was not one of the offenses for which 
Mr . Lozman was originally charged .  
The Eleventh Circuit concluded 
that “[p]robable cause ‘constitutes 
an absolute bar’ to a claim for false 
arrest .”10  “That is true whether the 
false arrest claim is brought un-
der the First Amendment, Dahl v. 
Holley,11 the Fourth Amendment, 
Rankin,12 or state law .”13  In conclud-
ing that probable cause existed for 
Mr . Lozman’s arrest for disturbing a 
lawful assembly, the Court found that 
Mr . Lozman’s conduct, as evidenced 
by the video footage from the City 
Council meeting, could have allowed 
the arresting officer to reasonably be-
lieve that Mr . Lozman had committed 
or was about to commit the offense 
of disturbing a lawful assembly .14 

Lozman challenged the district 
court’s instruction on retaliatory 
animus and specifically the district 
court’s instruction that in order to find 
the City liable for the First Amend-
ment retaliatory arrest claim, the jury 
had to find that “a police officer ar-
rested [Lozman] and the officer was 

motivated to take this action because 
he had an impermissible animus 
to retaliate against Mr . Lozman for 
engaging in constitutionally protected 
speech or conduct .15  Although the 
Eleventh Circuit found Mr . Lozman’s 
argument “compelling,” noting that 
he seemed to have established the 
causal connection required for a First 
Amendment retaliation claim since 
Councilwoman Wade had caused 
his arrest by summoning the police 
officer and requesting that he “carry 
[Lozman] out,” it nevertheless found 
the instruction harmless since the 
jury found that probable cause ex-
isted for Mr . Lozman’s arrest for the 
charge of disturbing a lawful assem-
bly . 16

The second challenged instruc-
tion related to comments by the 
district court regarding the City’s 
authority to restrict the subject matter 
of public comment .  In describing 
the City’s ability to limit the subject 
matter of public comments during 
City Council meetings, the district 
court said:  

Clearly, it would not be 
appropriate for someone 
to come in and take a 
copy of the New York 
Times and just simply 
read the editorial section 
of the New York Times, 
that would have nothing 
to do with the City of Rivi-
era Beach…17

During the final charge to the 
jury, the court said:

[I]f a chairperson was 
saying to Mr . Lozman, 
Mr . Lozman, you need 
to sit down because 
we’re only going to hear 
comments about the 
City of Riviera Beach, 
even if they didn’t 
have that rule but if the 
person was doing that, 
exercising her discretion 
or her discretion as the 
chairperson that would 
not be discriminatory .18
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 On appeal, Mr . Lozman argued 
that the district court’s comments 
suggested that the City was merely 
enforcing a valid rule barring speech 
about non-City matters instead of 
allowing the jury to decide whether 
such a rule existed and whether this 
rule was what motivated the City’s 
adverse action against him .19  The 
Eleventh Circuit concluded that, 
looking at the district court’s remarks 
in context and considering other 
statements made by the district court 
immediately following the challenged 
comments, the comments clearly 
informed the jury of the factual issues 
for their consideration and did not 
mislead the jury .20  

Appeal to the United States  
Supreme Court

The Supreme Court granted 
certiorari21 only as to the first is-
sue raised by Mr . Lozman, namely 
whether the existence of probable 
cause defeats a claim of retaliatory 
arrest under the First Amendment as 
a matter of law .

The Supreme Court held oral 
argument on February 27, 2018 .22  
During oral argument, the parties 
argued that two prior Supreme Court 
cases determined the outcome of the 
instant case .  Mr . Lozman advo-
cated that the Court should apply Mt. 
Healthy City Board of Education v. 
Doyle,23 while the City argued that 
Hartman v. Moore24 was dispositive 
of the issue before the Court .

In Mt. Healthy, an employee 
alleged that his termination was in 
retaliation for comments made to a 
local radio station challenging the 
school board’s policies . The school 
board contended that, even if his 
public speech might have been a 
factor in the termination, termination 
was nevertheless warranted because 
of the teacher’s inappropriate con-
duct toward students and co-work-
ers .  In upholding the employee’s 
termination, the Supreme Court 
concluded that retaliation might have 
been a substantial motive for the 
board’s action in terminating a school 
employee, but there could be no lia-
bility unless the alleged constitutional 

violation was a “but-for” cause of the 
employee’s termination .  Thus, if the 
school board would have reached 
the same decision with regard to the 
teacher’s continued employment 
even in the absence of the protected 
conduct, the school board did not 
violate the teacher’s civil rights .  As it 
applied to Mr . Lozman, Mr . Lozman 
contended that having demonstrated 
that his protected speech (criticism 
of public officials and his open-meet-
ing lawsuit) was a substantial factor 
in the City’s decision to have him 
arrested, the burden should have 
shifted to the City to demonstrate 
that it would have taken the same 
action even in the absence of that 
protected speech .

Hartman was a retaliatory pros-
ecution case in which the plaintiff, 
William Moore, Jr ., the CEO of 
Recognition Equipment, Inc ., alleged 
that he was criminally investigated 
and charged for his alleged role in 
lobbying against the adoption of 
certain technology by the United 
States Postal Service .  In Hartman, 
the Supreme Court was tasked with 
determining “whether the plaintiff in 
a retaliatory-prosecution action must 
plead and show the absence of prob-
able cause for pressing the underly-
ing charges .” 25  The Court answered 
the question in the affirmative, 
concluding that “[b]ecause showing 
an absence of probable cause will 
have high probative force, and can 
be made mandatory with little or no 
added cost, it makes sense to re-
quire such a showing as an element 
of a plaintiff’s case, and we hold that 
it must be pleaded and proven .”26  If 
there was probable cause for the 
arrest, the case ends .27  However, 
if the plaintiff proves the absence of 
probable cause, then the Mt. Healthy 
test governs: the plaintiff must show 
that the retaliation was a substantial 
or motivating factor behind the prose-
cution and, if that showing is made, 
the defendant can prevail only by 
showing that the prosecution would 
have been initiated without respect 
to retaliation .28  The City urged that 
the same justifications for requiring 
a plaintiff to prove and plead the 
absence of probable cause in a retal-

iatory prosecution case are equally 
applicable to a retaliatory arrest 
case, including Mr . Lozman’s arrest .

During oral argument, the Court 
appeared to struggle with delineating 
a rule which protects police officers 
from litigation stemming from a valid 
arrest when the arrest is also ac-
companied by insults or harassing 
language that arguably could have 
given the arresting officer retalia-
tory motive in making the arrest .29  
Although Mr . Lozman suggested 
that such situations could be cured 
by the pleading standards required 
by Twombly30 and Iqbal31 or by the 
application of qualified immunity, the 
Court seemed to doubt that would 
occur in practical application .32  
Moreover, these arguments do noth-
ing to address the potential liability 
of a municipality for the actions of its 
police officers, even if the officer is 
entitled to qualified immunity.

Lozman also urged the court to 
make a distinction between “serious 
crimes,” requiring an arrest regard-
less of what is said to the arresting 
officer, and those less serious crimes 
in which the arresting officer arguably 
has discretion as to whether to make 
an arrest or makes the arrest as a 
pretext for retaliation .33  The Court 
also seemed to suggest the possibil-
ity of distinguishing cases in which 
the police are required to make “on-
the-spot decisions to arrest in cases 
involving safety of the public from 
decisions to arrest made in the safety 
of the council chamber where the 
welfare of the public is not in jeop-
ardy and the situation is not tense 
and unfolding .”34 

The Court also questioned the 
legitimacy of allowing the City to 
prevail based on the existence of 
probable cause for the offense of 
disturbing a lawful assembly, an 
offense for which Mr . Lozman was 
never charged .35  The Court previ-
ously established  that  a munici-
pality need only establish there was 
probable cause for any offense, 
but need not show that there was 
probable cause for the offense for 
which the individual was actually 
charged, to avoid liability for a Fourth 
Amendment violation .36   However, 



the Court suggested that may not be 
true of a First Amendment retalia-
tory arrest .37  When asked whether 
Mr . Lozman would favor a restric-
tion which permits the existence of 
probable cause for any offense in a 
Fourth Amendment case but not in a 
First Amendment case, Mr . Lozman 
heartily agreed, reverting back to the 
overarching position that the exis-
tence of probable cause should be 
relevant evidence but not dispositive 
of whether or not a First Amendment 
violation occurred .38  

The Court was clearly con-
cerned with the City’s treatment of 
Mr . Lozman, both in arresting him for 
his calm and rational speech at the 
meeting39 and with the City’s efforts 
to “scour the statute book” to find an 
offense for which there was probable 
cause when the original offenses 
with which Mr . Lozman were charged 
did not pan out .  Indeed, the justices 
suggested Mr . Lozman’s comments 
about corruption within the county 
concerned a topic of public interest 
that was acceptable for discussion at 
a City Council meeting with Justice 
Ginsburg confirming that the City 
was located within the county .40  

In contrast to the questions 
asked of Mr . Lozman, the Court 
inquired of the City whether a lim-
itation requiring probable cause for 
the offense actually charged would 
defeat an inference of retaliation, 
while probable cause of an “offense 
ginned up years later at trial” could 
be evidence of a retaliatory motive .41  
The City argued that police officers 
are not lawyers and should not 
be required to make “on-the-spot” 
decisions as to all crimes with which 
an individual could be charged or 
whether the facts of an arrest more 
appropriately fit another crime than 
the one charged at that instance .42

In urging that the Supreme Court 
maintain the absolute bar rule and 
not create an exception for this “one-
in-a-thousand” case involving Mr . 
Lozman, the City stressed that Mr . 
Lozman had not demonstrated an 
epidemic of First Amendment viola-
tions that had gone unpunished in 
the circuits which have adopted the 

absolute bar rule .43 
In response, Justice Kagan 

stated: 

[B]ut might there not be 
a problem that now that 
we have this case and we 
have to decide this case, 
and if we decide it your 
way, you know, maybe it’s 
a green light to every-
body to make it not the 
one-in-a-thousand case 
and to start really going – 
you know, there are lots 
of cranks in those small 
towns, and there are lots 
of relationships that go 
sour between officials 
and some members of 
the populace .  And, you 
know, what about that?  
What about, you know, 
finding that guy every 
time he doesn’t quite stop 
when he makes a right on 
red and putting him in jail 
for a while?44

Both sides and the Court strug-
gled with where Hartman fits in the 
equation . Mr . Lozman argued that 
Hartman is distinguishable because 
it involved absolute prosecutorial im-
munity, which was not at issue in his 
case; the City argued that a retaliatory 
arrest case and the existence of prob-
able cause for that arrest is far more 
akin to retaliatory prosecution than 
other cases cited by Mr . Lozman .

The Supreme Court’s Decision

 On June 18, 2018, the Su-
preme Court delivered its opinion, 
ruling in favor of Mr . Lozman .45  In 
its decision, the Court did not ad-
dress the broader issue of whether 
the existence of probable cause for 
any offense bars a retaliatory arrest 
claim, concluding that whether Mt. 
Healthy or Hartman applies “must 
await a different case .”46 Instead, 
the Court limited its analysis and 
its decision to the particular facts of 
Mr . Lozman’s case, concluding “[o]n 
facts like these, Mt. Healthy provides 

the correct standard for assessing a 
retaliatory arrest claim .”  
 In deciding in favor of Mr . 
Lozman, the Court did not rely on 
his arrest by a police officer making 
a split-second decision, but on his 
allegations that his arrest was the 
culmination of an official municipal 
policy to retaliate against him for his 
speech and pending lawsuit .  

Lozman alleges that the 
City, through its legisla-
tors, formed a premed-
itated plan to intimidate 
him in retaliation for his 
criticisms of city officials 
and his open-meetings 
lawsuit .  And he as-
serts that the City itself, 
through the same high 
officers, executed that 
plan by ordering his 
arrest at the November 
2006 city council meet-
ing…An official retalia-
tory policy is a particu-
larly troubling and potent 
form of retaliation, for a 
policy can be long term 
and pervasive, unlike 
an ad hoc, on-the-spot 
decision by an individual 
officer.  An official policy 
also can be difficult to 
dislodge .  A citizen who 
suffers retaliation by an 
individual officer can 
seek to have the officer 
disciplined or removed 
from service, but there 
may be little practical re-
course when the govern-
ment itself orchestrates 
the retaliation .47

 The Court was careful to point 
out that the decision does not nec-
essarily entitle Mr . Lozman to relief or 
even a new trial .48

 In a dissenting opinion, Justice 
Thomas challenged his colleagues’ 
failure to answer the question for 
which the Court granted certiorari, and 
concluded he would have answered 
the question presented by holding that 
probable cause is a complete bar to a 
claim for retaliatory arrest .49 
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Takeaways and Practical  
Considerations for Local  
Governments

1 .  Train your public officials  
 well.   
 I am often asked whether ser-
vice as a public official renders one 
without any rights of his or her own, 
destined to suffer vitriolic attacks 
without a remedy .   While there are 
limited remedies available to the pub-
lic officials subject to these attacks, 
this decision, and the fact that the 
Court went out of its way to rem-
edy the wrong done to Mr . Lozman, 
makes it increasingly clear that any 
governmental action taken against 
an individual because of his or her 
speech will result in liability, or at the 
very least, protracted litigation, even 
if there are other legitimate reasons 
for those actions.  Public officials 
are wise to exercise great restraint 
and patience, while having a thick 
skin .  This restraint extends to closed 
meetings which will eventually be-
come available to the public .  

2 .   Let the public have its say.   
 Comments made by the Court 
during oral argument clearly sug-
gested there were at least a few 
justices on the panel who found Mr . 
Lozman’s discussion about corrupt 
county officials to be relevant and ap-
propriate for public comment during 
the city council meeting .  While pub-
lic entities should uniformly enforce 
recognized regulations and rules 
of order, such as time limitations 
on public comment and requiring 
speakers to confine speech to items 
on the agenda, this decision further 
demonstrates that governing bodies 
would be wise to give speakers some 
leeway in their comments, allowing 
them to speak on anything that could 
even remotely be deemed related to 
the interest of local government and 
affairs .

3 .  Additional litigation is a  
 certainty.  
 This decision did nothing to re-
solve the split of authority among cir-
cuits regarding whether the existence 
of probable cause is an absolute 
bar to a First Amendment retaliatory 
arrest claim . That issue awaits reso-
lution another day, in another case .  
In addition, this decision suggested 
that Mr . Lozman’s arrest (and arrests 
made under similar factual circum-
stances) hold a special place in our 
jurisprudence worthy of an exception 
to the general, albeit contradictory 
rules recognized by various circuits .  
As stated by Justice Thomas in his 
dissent, the Court went out of its way 
“to fashion a complicated rule with no 
apparent applicability to this case or 
any other .”50  However, regardless of 
the facts of the specific case, it would 
seem that, to the extent possible, ev-
ery retaliatory arrest case that follows 
Lozman will be pled as a Lozman-
type claim in order to avoid summary 
judgment based on the existence of 
probable cause . 

 Finally, the additional questions 
posed by the Court regarding mu-
nicipal liability and the resolution 
of those questions by the Eleventh 
Circuit upon remand are ripe for 
additional litigation .51  This decision 
presents more questions than an-
swers and will undoubtedly result in 
additional litigation for those claiming 
First Amendment retaliation based on 
an arrest .
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